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A. IDENTITY OF RESPONDENT 

Billy Davis, respondent here and appellant below, asks this 

Court to deny the request to review the Court of Appeals decision 

terminating review pursuant to RAP 13.3(a)(l) and RAP 13.4(b). 

B. COURT OF APPEALS DECISION 

The unpublished Court of Appeals decision was issued on 

October 22, 2013. The Court of Appeals denied the State's request for 

reconsideration on December 12, 2013. 

C. ISSUE PRESENTED FOR REVIEW 

The unpublished Court of Appeals decision relies on well

settled law that the State bears the burden of proving the essential 

elements of a charged offense. Robbery requires proof a person 

unlawfully took property from another person or in the other person's 

presence by force. Billy Davis was present inside a store and held a 

weapon while another person took property. The jury was not asked to 

find Davis legally accountable for the conduct of another person. Did 

the Comi of Appeals apply established law to conclude that under the 

law of the case, there was insufficient evidence that Davis's own acts 

constituted the essential elements of robbery? 
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D. STATEMENTOFTHECASE 

One evening, Moses Sanders entered a gas station's 

convenience store where he was friendly with the clerk, Michael Acton. 

lRP 32-34. 1 Sanders told Acton "they were going to hold [him] up" 

and Acton noticed another person had what looked like a gun in his 

jacket. lRP 38. Acton thought Sanders was kidding until he saw the 

person with what looked like a gun. lRP 39. Acton opened the cash 

register for Sanders. lRP 40. Sanders went behind the counter and 

slowly took bills and coins from the cash drawer, then took cigarettes. 

1 RP 40-42. The other man told Sanders to "hurry up." 1 RP 41. As the 

men left the store, the man with the gun asked Acton to "give us five 

minutes." lRP 42. 

Acton did not know Billy Davis, but later identified Davis as the 

person with the gun. lRP 45, 51. Davis did not hold a firearm, but a BB 

gun; Acton knew little about guns. lRP 40, 59. Police aiTested Davis in 

a nearby park shortly after the incident. 1 RP 79. He had about $289 in 

his pocket and Acton testified that about $200 was taken from the store. 

1 The transcripts from pretrial and trial proceedings are refetTed to by 
date of the proceeding. The three volumes of trial transcripts are referred to as: 

1 RP October 20, 2011; 
2RP October 21, 2011; 
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1RP 44, 83. Sanders was hiding in a tree near where Davis was 

arrested. 1RP 79, 98. The two men were not charged or tried together. 

CP 65. 

Davis was 65 years old and suffered medical and mental health 

problems. 1RP 125, 127. These issues led to a psychologist from 

Eastern State Hospital determining Davis did not understand the 

difference between right and wrong at the time of the incident due to 

acute psychosis. 2RP 218, 221,225-26. Davis presented a not guilty by 

reason of insanity defense, and several issues raised on appeal involved 

this defense. See Appellant's Opening Brief atl9-34. Because the Comi 

of Appeals decision dismissed the charge due to insufficient evidence, it 

did not address or resolve the remaining issues. Slip op. at 8. The State 

seeks review ofthe insufficiency of the evidence. 

3RP October 24, 2011. 
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E. ARGUMENT. 

In an unpublished decision, the Court of Appeals 
relied on settled law and established principles to find 
that the State presented insufficient evidence that 
Davis committed the charged offense 

1. It is well-settled that the State bears the burden of proving 
the essential elements of a charged offense 

The State must prove the essential elements of a crime beyond a 

reasonable doubt. In re Winship, 397 U.S. 358, 364, 90S. Ct. 1068, 25 

L. Ed. 2d 368 (1970); U.S. Canst. amend. 14; Const. art. I,§ 3. Proof 

beyond a reasonable doubt of all essential elements is an 

"indispensable" threshold of evidence that the State must establish to 

garner a conviction. Winship, 397 U.S. at 364. 

The prosecution charged Davis with committing first degree 

robbery. CP 65. To commit a robbery, there must be a forcible taking of 

property, from a person, against the owner's will. State v. Nam, 136 

Wn.App. 698,705, 150 P.3d 617 (2007); RCW 9A.56.190. The taking of 

property, or the forced used to keep it, must occur in the presence of the 

person who owns or controls the property. State v. Tvedt, 153 Wn.2d 

705, 715-16, 107 P.3d 728 (2005). 

The court instmcted the jury that to convict Davis of first degree 

robbery, the prosecution needed to prove beyond a reasonable doubt 
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that Davis intentionally and "unlawfully took personal prope1iy from 

the person or in the presence of another," by using or threatening force 

and displaying what appeared to be a fireann. CP 29. 

The court's instructions did not permit the jury to hold Davis 

liable based on actions of another person. None of the jury instructions 

mentioned accomplice liability. CP 17-40. The prosecution "assumes 

the burden of proving the elements as instructed or charged." Nam, 136 

Wn.App. at 706 (citing State v. Hiclanan, 135 Wn.2d 97, 103, 954 P.2d 

900 (1998) and Tonkovich v. Dep 't of Labor & Indus., 31 Wn.2d 220, 

225, 195 P.2d 638 (1948)); cf State v. Willis, 153 Wn.2d 366, 375, 103 

P.3d 1213 (2005) ("By failing to include the phrase 'or an accomplice,' 

[in the fireann enhancement instruction,] instruction 29 required the 

State to prove that Willis himself was am1ed"). 

The State's burden of proof is not alleviated or influenced by the 

theory of defense. The prosecution must prove each element beyond a 

reasonable doubt without regard to the vigor with which the defense 

contests an element. See State v. Baeza, 100 Wn.2d 487,488, 670 P.2d 

646 (1983); see also City of Seattle v. Slack, 113 Wn.2d 850, 859,784 

P.2d 494 (1989) ("Slack has not raised this issue [of sufficiency ofthe 
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evidence] at any other stage of the proceedings. However, this will not 

bar him from raising the issue for the first time on appeal."). 

The Court of Appeals reversed Davis's conviction for first 

degree robbery because there was no dispute about who did what 

during the incident and it was clear that Davis did not commit all 

essential elements of first degree robbery. Slip op. at 6-8. Acton 

testified without contradiction that Sanders took the property in his 

presence and the men left the store. lRP 40-42. Acton did not see Davis 

possess any of the store's property or take anything from his person. !d. 

Without evidence that Davis took propetiy from the person or in the 

presence of Michael Acton, the State failed to prove all essential 

elements of robbery as listed in the jury instructions. Slip op. at 7-8. 

2. The State places undue importance on the label of acting as a 
principal or accomplice, which is irrelevant to the case at 
bar 

The prosecution's petition for review is based on the theory that 

Davis should be held culpable for Sanders's actions, even though it did 

not ask the jury to consider whether it proved accomplice liability. It 

makes this argument by urging this Comi to disregard the controlling 

statute and case law applying it. 
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To be legally culpable for actions taken by another person, the 

prosecution must prove the person is accountable under RCW 

9A.08.020, unless another statute expressly controls. RCW 9A.08.020 

says that "[a] person is guilty of a crime ... committed by the conduct 

of another person [if] he or she is legally accountable" for that person's 

conduct. A person is legally accountable for conduct of another person 

if "he or she is an accomplice of such other person." RCW 

9A.08.020(2)(c). 

As the Court of Appeals accurately stated, when a conviction 

involves holding a person accountable for another person's actions, and 

not only his own conduct, "different considerations" are required. Slip 

op. at 4. To convict a person based on actions taken by another person, 

the State need not charge the defendant as an accomplice 
in order to pursue liability on that basis, [but] the court 
must instruct the jury on accomplice liability. State v. 
Davenport, 100 Wn.2d 757, 764-65, 675 P.2d 1213 
(1984); State v. Jackson, 137 Wn.2d 712, 726-27, 976 
P.2d 1229 (1999); RCW 9A.08.020(3). Significantly, 
here, if the jury is not properly instructed on accomplice 
liability, the State assumes the burden of proving 
principal liability. State v. Willis, 153 Wn.2d 366, 374-
75, 103 P.3d 1213 (2005). 

Slip op. at 4-5. 
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In its petition for review, the State gives an exposition on the 

origins and meaning of the words accomplice and principal liability 

culled from a few obscure cases from other jurisdictions. But the label 

given to the actor is unimportant. The only theory of complicity at issue 

is that which the prosecution elected when it charged the jury with 

deciding whether Davis committed the essential elements of first degree 

robbery. CP 29. This issue is not the subject of conflicting decisions or 

contrary to constitutional law. The State's belabored effmi to concoct a 

legal doctrine that hinges on whether a person fits a ce1iain label is a 

straw man. 

A distinguishing feature between Davis's case and those cited by 

the State is that in the case at bar, there is no dispute about who did 

what. Slip op. at 7-8. When there is a dispute about what happened, the 

reviewing court views the evidence in the light most favorable to the 

prosecution, which is what the comis did in cases the State relies on, 

State v. Fenderson, 443 A.2d 76, 77 (Me. 1982i; Baker v. State, 905 

2 In Fenderson, evidence of the defendant's presence at the scene at the 
time a house was damaged provided sufficient proof to infer he participated in 
the criminal mischief without needing to consider liability for another person's 
conduct. 443 A.2d at 77. 
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P.2d 479 (Alaska Ct. App. 1995)3
; and United States v. Bell, 812 F.2d 

188 (5th Cir. 1987).4 

The State's petition does not cite pe1iinent cases from 

Washington, such as Willis, even though the Court of Appeals relied on 

it. Slip op. at 5, 7. In Willis, the defendant was charged with a fiream1 

enhancement and the instructions used in his case did not mention 

accomplice liability. 153 Wn.2d at 374. He argued that the prosecution 

needed to prove "that Willis himself was armed." !d. This Comi agreed. 

"By failing to include the phrase "or an accomplice," instruction 29 

required the State to prove that Willis himself was armed." Id. at 375. 

This same theory governs in Davis's case. 

It is undisputed that Davis did not personally commit all the 

essential elements robbery. Acton testified about what Saunders and 

Davis did inside the store. IRP 40, 42. Saunders went behind the 

counter, took the money, held the money, and left the store with the 

money. Id. Davis stood on the other side of the counter, near the door. 

3 In Baker, the court gave an accomplice liability instruction without 
objection. 905 P.2d at 482. The issue on appeal was whether the court erred by 
giving this instruction when the prosecution claimed that Baker was the principal 
in a robbery he conunitted jointly with others.Id. at 487. 

4 In Bell, the defendant was charged with attempting to extort money 
from a bank and his own efforts sufficiently proved his culpability. 812 F.2d at 
191-92 & 193 n.6. 

9 



Id. He took nothing from inside the store. Id . His presence while 

holding a BB gun would constitute part of the elements of robbery, but 

his must be held accountable for the actions of another in order to be 

convicted of robbery. 

The State opted to proceed on the theory that Davis should be 

judged by his acts alone. CP 29. It did not ask the comi to instruct the 

jury on accomplice liability and did not ask the jury to convict Davis as 

an accomplice. 3RP 104-06. The State failed to prove that he took 

property from the person or in the presence of another, and 

consequently, it did not prove the essential elements of first degree 

robbery. 

3. The State's effort to do away with the need to ask the jury 
whether the State has proven accomplice liability is contrary 
to the jury trial rights guaranteed by our constitution. 

The heart of the State's argument is the notion that the jury does 

not need to decide whether a person is legally accountable for another 

person's acts when he also acts in fmiherance of the crime. Its argument 

would do away with the complicity statute when a person commits 

some of the acts required for the offense. 

This argument nullifies the application ofRCW 9A.08.020, 

defining when a person may be legally accountable for the conduct of 
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another. It also undermines the right to have a jury determine whether a 

person should be liable for another person's acts. It is not the role of the 

reviewing couti to sit in judgment as a 13111 juror and weigh how it 

would have voted. State v. Williams, 96 Wn.2d 215,221-22, 634 P.2d 

868 (1981) Uudge "is not deemed a 'thirieenthjuror"' but rather "[i]t is 

the province of the jury to weigh the evidence, under proper 

instructions, and detem1ine the facts). It is contrary to the inviolate right 

to trial by jury expressly guaranteed in Washington for the court to 

impose punislm1ent based on accomplice liability when the jury never 

considered that possibility or weighed its legal requirements. See State 

v. Williams-Walker, 167 Wn.2d 889, 899-900,225 P.3d 913 (2010); 

Const. art. I,§§ 21, 22. This Court should reject the State's efforts to 

dilute the requirements of accomplice liability. 

4. Because this is not a case of instructional error, the State '.s 
manufactured conflict with Brown does not provide a basis 
to grant review. 

It is well-settled that the remedy for the prosecution's failure to 

present sufficient evidence of the charged crime is reversal of the 

conviction. See State v. Vasquez, 178 Wn.2d 1, 18, 309 P .3d 318 

(2013); State v. Hundley, 126 Wn.2d 418, 421-22, 895 P.2d 403 (1995). 
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The State manufactures a conflict with State v. Brown, 147 

Wn.2d 330, 58 P.3d 889 (2002), to gain review. In Brown, the trial 

court misstated the law by defining the essential elements of 

accomplice liability too broadly. !d. at 338. The instructions permitted 

the jury to hold the defendants liable for "any crime" not just "the 

crime" charged. !d. This Court agreed that "an instruction that relieves 

the State of its burden to prove every element of a crime requires 

automatic reversal." !d. at 339. However, overstating the basis of 

accomplice liability as occurred in Brown did not automatically relieve 

the State of its burden of proof and could be analyzed under the 

constitutional harmless eiTor test. !d. at 339-40. 

Unlike Brown, the legal issue is not an instructional error. The 

sufficiency of evidence to sustain the verdict is determined with 

reference to the instructions but it is not an en-or in the instructions that 

occurred. Hickman, 135 Wn.2d at 103 (quoting Tonkovich, 31 Wn.2d at 

225); see Williams- Walker, 167 Wn.2d at 901. The State bore the 

burden of proving Davis committed each element of first degree 

robbery, it failed to sustain this burden of proof, and the Court of 

Appeals opinion reversing his conviction is based on settled law and 

consistent with precedent. Further review is not wan·anted. 

12 



The decision below carries no precedential weight. GR 14.1(a). 

There is no substantial public interest in granting review, as 

demonstrated by the few obscure, factually distinguishable cases from 

other jurisdictions that the State relies upon. See RAP 13.4(b)(iv). 

Finally, there are remaining unresolved issues that also require reversal 

of Mr. Davis's conviction that the Court of Appeals did not reach. 

These issues remain pa1i of the appeal and would require remand for 

further consideration. 

F. CONCLUSION. 

Based on the foregoing, Respondent Billy Davis respectfully 

requests that the Court deny review. 

DATED this 5th day of February 2014. 

Respectfully submitted, 

NANCY P. COLLINS (WSBA 28806) 
Washington Appellate Project (91052) 
Attorneys for Respondent 

13 



DECLARATION OF FILING AND MAILING OR DELIVERY 

The undersigned certifies under penalty of perjury under the laws of the State 
of Washington that on the below date, the original of the document to which 
this declaration is affixed/attached (Answer to Petition for Review), was filed 
in the Supreme Court under Case No. 89754-9, and a true copy was mailed 
with first-class postage prepaid or otherwise caused to be delivered by other 
court-approved means to the following attorney(s) or party/parties of record 
at their regular office I residence I e-mail address as listed on ACORDS I 
WSBA website: 

rgj Frank William Jenny, II 
Attorney at Law 
1016 N 4th Ave 
Pasco WA 99301-3706 

rgj Billy Davis 
622780 
Clallam Bay Corrections Center 
1830 Eagle Crest Way 
Clallam Bay, WA 98326-9723 

0 Attorney for other party 

MARIA ANA ARRANZA RILEY, Legal Assistant 
Washington Appellate Project 

Date: February 5, 2014 



.. .. 

OFFICE RECEPTIONIST, CLERK 

From: 

Sent: 
To: 
Subject: 
Attachments: 

Administrator <Administrator@washapp.org> on behalf of administrator@ <washapp.org 
administrator@washapp.org> 
Wednesday, February 05, 2014 12:44 PM 
Maria Riley 
Scanned image from MX-M753N 
administrator@washapp.org_20140205 _ 124346. pdf 

Reply to: administrator@washapp.org <administrator@washapp.org> Device Name: Not Set Device Model: MX-M753N 
Location: Not Set 

File Format: PDF MMR(G4) 
Resolution: 300dpi x 300dpi 

Attached file is scanned image in PDF format. 
Use Acrobat(R)Reader(R) or Adobe(R)Reader(R) of Adobe Systems Incorporated to view the document. 
Adobe(R)Reader(R) can be downloaded from the following URL: 
Adobe, the Adobe logo, Acrobat, the Adobe PDF logo, and Reader are registered trademarks or trademarks of Adobe 
Systems Incorporated in the United States and other countries. 

http://www.adobe.com/ 


